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by the number of veterans in the civil-
ian labor force across all States (CPS 
for the individual States / CPS for all 
States). The result of these two ratios 
will be averaged and converted to a 
percentage of veterans seeking employ-
ment in the State compared to the per-
centage of veterans seeking employ-
ment in all States. Three-year averages 
of the CPS and LAUS data will be used 
in calculating the funding formula to 
stabilize the effect of annual fluctua-
tions in the data in order to avoid 
undue fluctuations in the annual basic 
grant amounts allocated to States. 

(d) State Plans are prepared in re-
sponse to estimated basic grant alloca-
tion amounts prepared by the Depart-
ment of Labor, based upon a projection 
of the appropriation. Variations from 
Department of Labor projections will 
be treated as follows: 

(1) If the actual appropriation varies 
from the projection, the Secretary will 
make every reasonable effort to avoid 
recalculating the estimated basic grant 
allocation amounts, in order to main-
tain the delivery of services to vet-
erans and to minimize the administra-
tive workload required to recalculate 
grant allocations and to revise State 
Plans. Therefore upon enactment and 
allotment of an appropriated amount, 
it is the Department’s intent to pro-
ceed by awarding the estimated basic 
grant allocation amounts to State 
agencies, unless the difference between 
the projection and the appropriation 
creates a compelling reason to do oth-
erwise. 

(2) If the actual appropriation ex-
ceeds the projection, the Secretary will 
determine whether the appropriation 
and the projection is large enough to 
warrant recalculating the State basic 
grant amounts. In such case, state 
basic grant amounts will be recal-
culated in accordance with paragraphs 
(a) through (c) of this section. If it is 
determined that no compelling reason 
to recalculate exists, the increased 
amount available for basic grants will 
be retained as undistributed funds. 
These undistributed basic grant funds 
will be retained separately from the 
funds retained for TAP workload and 
other exigencies, as established by 
§ 1001.151(a). The intent will be to award 
these undistributed basic grant funds 

to States as basic grant supplements, 
in response to circumstances arising 
during the applicable fiscal year. 

(3) If the actual appropriation falls 
below the projection, the Secretary 
will determine whether the lower ap-
propriation creates a compelling rea-
son to recalculate the State basic 
grant amounts. If it is determined that 
not recalculating the State basic grant 
amounts would jeopardize the avail-
ability of sufficient funding for TAP 
workload and other exigencies, a com-
pelling reason to recalculate would 
exist. In that case, the State basic 
grant amounts will be recalculated 
under paragraphs (a) through (c) of this 
section in response to the reduced ap-
propriation, to the extent required to 
assure that sufficient funding is avail-
able for TAP workload and other ex-
igencies. 

§ 1001.151 Other funding criteria. 
(a) Up to four percent of the total 

amount available for allocation will be 
available for distribution based on 
Transition Assistance Program (TAP) 
workload and other exigencies. 

(b) Funding for TAP workshops will 
be allocated on a per workshop basis. 
Funding to the States will be provided 
pursuant to the approved State Plan. 

(c) Funds for exigent circumstances, 
such as unusually high levels of unem-
ployment, surges in the demand for 
transitioning services, including the 
need for TAP workshops, will be allo-
cated based on need. 

§ 1001.152 Hold-harmless criteria and 
minimum funding level. 

(a) A hold-harmless rate of 90 percent 
of the prior year’s funding level will be 
applied after the funding formula 
phase-in period is completed (beginning 
fiscal year 2006 and subsequent years). 

(b) A hold-harmless rate of 80 percent 
of the prior year’s funding level will be 
applied for fiscal year 2005. 

(c) A minimum funding level is estab-
lished to ensure that in any year, no 
State will receive less than 0.28 percent 
(.0028) of the previous year’s total fund-
ing for all States. 

(d) If the appropriation for a given 
fiscal year does not provide sufficient 
funds to comply with the hold-harm-
less provision, the Department will: 
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(1) Update, as appropriate, the 
States’ estimates of TAP workload and 
reserve sufficient funds for that pur-
pose from the total amount available 
for allocation to the States. Beyond 
TAP workload, no funds will be re-
served for exigent circumstances be-
cause the shortfall in the appropriation 
will be the primary exigent cir-
cumstance to be addressed. 

(2) Apply proportionally the remain-
ing balance available for basic grant 
allocations to the States for that fiscal 
year. The proportion will be calculated 
by dividing the remaining balance 
available for allocation by the total es-
timated State basic grant allocations 
for that fiscal year. The proportion re-
sulting from that calculation will be 
applied to each State’s estimated basic 
grant allocation to calculate the 
amount to be awarded. 

PART 1002—REGULATIONS UNDER 
THE UNIFORMED SERVICES EM-
PLOYMENT AND REEMPLOYMENT 
RIGHTS ACT OF 1994 

Subpart A—Introduction to the Regulations 
Under the Uniformed Services Employ-
ment and Reemployment Rights Act of 
1994 

GENERAL PROVISIONS 

Sec. 
1002.1 What is the purpose of this part? 
1002.2 Is USERRA a new law? 
1002.3 When did USERRA become effective? 
1002.4 What is the role of the Secretary of 

Labor under USERRA? 
1002.5 What definitions apply to USERRA? 
1002.6 What types of service in the uni-

formed services are covered by USERRA? 
1002.7 How does USERRA relate to other 

laws, public and private contracts, and 
employer practices? 

Subpart B—Anti-Discrimination and Anti- 
Retaliation 

PROTECTION FROM EMPLOYER DISCRIMINATION 
AND RETALIATION 

1002.18 What status or activity is protected 
from employer discrimination by 
USERRA? 

1002.19 What activity is protected from em-
ployer retaliation by USERRA? 

1002.20 Does USERRA protect an individual 
who does not actually perform service in 
the uniformed services? 

1002.21 Do the Act’s prohibitions against 
discrimination and retaliation apply to 
all employment positions? 

1002.22 Who has the burden of proving dis-
crimination or retaliation in violation of 
USERRA? 

1002.23 What must the individual show to 
carry the burden of proving that the em-
ployer discriminated or retaliated 
against him or her? 

Subpart C—Eligibility for Reemployment 

GENERAL ELIGIBILITY REQUIREMENTS FOR 
REEMPLOYMENT 

1002.32 What criteria must the employee 
meet to be eligible under USERRA for re-
employment after service in the uni-
formed services? 

1002.33 Does the employee have to prove 
that the employer discriminated against 
him or her in order to be eligible for re-
employment? 

COVERAGE OF EMPLOYERS AND POSITIONS 

1002.34 Which employers are covered by 
USERRA? 

1002.35 Is a successor in interest an em-
ployer covered by USERRA? 

1002.36 Can an employer be liable as a suc-
cessor in interest if it was unaware that 
an employee may claim reemployment 
rights when the employer acquired the 
business? 

1002.37 Can one employee be employed in 
one job by more than one employer? 

1002.38 Can a hiring hall be an employer? 
1002.39 Are States (and their political sub-

divisions), the District of Columbia, the 
Commonwealth of Puerto Rico, and 
United States territories, considered em-
ployers? 

1002.40 Does USERRA protect against dis-
crimination in initial hiring decisions? 

1002.41 Does an employee have rights under 
USERRA even though he or she holds a 
temporary, part-time, probationary, or 
seasonal employment position? 

1002.42 What rights does an employee have 
under USERRA if he or she is on layoff, 
on strike, or on a leave of absence? 

1002.43 Does an individual have rights under 
USERRA even if he or she is an execu-
tive, managerial, or professional em-
ployee? 

1002.44 Does USERRA cover an independent 
contractor? 

COVERAGE OF SERVICE IN THE UNIFORMED 
SERVICES 

1002.54 Are all military fitness examina-
tions considered ‘‘service in the uni-
formed services?’’ 

1002.55 Is all funeral honors duty considered 
‘‘service in the uniformed services?’’ 
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